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Abstract

A provision in Obamacare stipulates that on January 1, 2014, Members
of Congress and their staff will lose their current employer-sponsored
health insurance provided through the Federal Employees Health
Benefits Program (FEHBP). There is a deepening concern among
Members of Congress that they will be forced to pay more for their
health care than they do today—precisely the concern that animates
millions of their constituents. Many in Congress are hoping that the
Obama Administration will at least find a way for them to continue
using their large, tax-free FEHBP employer subsidies to defray the
cost of their new coverage. However, the Administration lacks statuto-
ry authority to pay those subsidies to plans outside FEHBP. Of course,
Congress could keep its current health coverage by repealing Section
1312(d)(3)(D) of Obamacare. Yet, the political price for doing so is that
Members of Congress must repeal the rest of Obamacare as well—so
that their constituents are allowed to keep their health plans, too.

igh anxiety is gripping Capitol Hill. The reason: On January 1,

2014, Members of Congress and their staff will lose their cur-
rent employment-based health insurance and will instead be offered
coverage in the health insurance exchanges established under the
new health care law.!

In April, Politico reported that “Congressional leaders in both
parties are engaged in high-level, confidential talks about exempt-
ing lawmakers and Capitol Hill aides from the insurance exchang-
es they are mandated to join as part of President Barack Obama’s
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KEY POINTS

m Section 1312(d)(3)(D) of the
PPACA stipulates that, as of
January 1, 2014, the only health
insurance plans that Members
of Congress and their staff can
be offered are plans “offered
through an Exchange established
under this Act.”

m Many in Congress are hoping
that the Office of Personnel Man-
agement (OPM) will somehow
find a way to legally pay their
Federal Employees Health Ben-
efits Program (FEHBP) contribu-
tions to exchange plans.

m OPM administers the FEHBP
under Chapter 89 of Title 5 of the
U.S. Code, but nowhere in the
statute is OPM given authority
to pay the government contribu-
tionto a plan that is not one of
the FEHBP plans contracted for
by OPM.

m Congress can keep its current
health coverage by repealing
Section 1312(d)(3)(D). But the
political price for doing so is that
it must repeal the rest of Obam-
acare as well—so that their con-
stituents can keep their health
plans, too.
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health care overhaul, sources in both parties said.”?
Just hours after the Politico story broke, House
Speaker John Boehner (R-OH) quickly and forceful-
ly denied seeking an “exemption” from Obamacare,
as did Senate Majority Leader Harry Reid (D-NV),
while Washington Post blogger Ezra Klein rushed
to explain that congressional leaders were not real-
ly seeking an “exemption” but just trying to “fix” a
poorly drafted law.?

While Politico brought the problem out into the
open, neither the original story, nor subsequent
commentary from other quarters fully explained
the underlying issues. Those issues include uncer-
tainty with respect to (1) which individuals are
subject to the provision; (2) when it takes effect; (3)
which federal agency is responsible for administer-
ing it; and (4) how the provision will operate. Those
uncertainties are mainly the result of the provi-
sion’s ambiguous wording. As Robert Pear, veteran
health reporter for The New York Times, has noted,

“The confusion raises the inevitable question: If they
did not know exactly what they were doing to them-
selves, did lawmakers who wrote and passed the bill
fully grasp the details of how it would influence the
lives of other Americans?™

Obamacare in Microcosm. Motivating any
secret negotiations is a deepening concern among
Members of Congress and congressional staff that
they will be forced to pay more for their health care
than they do today, along with the fear that the new
law will impact the retention of valued employees.
Those are precisely the concerns that animate mil-
lions of Americans today, especially business owners.

The uncertainty surrounding the operation
and effects of a small provision in the 2010 Patient
Protection and Affordable Care Act (PPACA) affect-
ing Members of Congress heretofore attracted little
attention except among a few health policy experts.®

But that small provision provides a powerful insight
into a much larger reality. Members of Congress and
their staffs are facing the same problems that con-
front millions of employers and employees—their
fellow citizens—throughout America. They will
be unable to keep the health coverage they have
today, and will instead be consigned to the govern-
ment health exchanges, whether they like it or not.
Presumably, Members and staff with other sources
of coverage (such as through a spouse’s employer
plan) could avoid the individual mandate penalty
by enrolling in other coverage to which they have
access, though they might find it less attractive than
the coverage they have today. In short, Members of
Congress will feel the effects of their own legislative
handiwork directly.

Congressional Health Care Today

Because of the separation of powers embodied in
the U.S. Constitution, the laws governing employ-
ment, pay, and benefits for employees of each of the
three branches of the federal government differ
somewhat and are codified in three different titles
of the U.S. Code. Those applicable to officials and
civilian employees of the executive branch are codi-
fied in Title 5, while those for judges and employees
of the federal court system are codified in Title 28,
and those for Members of Congress and legislative
branch employees are codified in Title 2.

Legislative employees include not only individu-
als who work directly for Members of Congress, but
also the staffs of congressional committees and
leadership offices, and employees of the various leg-
islative branch support offices and agencies, such as
the Clerk of the House, the Secretary of the Senate,
the Architect of the Capitol, the Capitol Police, the
Congressional Budget Office, and the Library of
Congress.

1. The Patient Protection and Affordable Care Act, Public Law 111-146, Section 1312 (d)(3)(D). The provision does not apply to the President, the
Vice President, the White House Staff, the Cabinet Secretaries, or political appointees in the Administration.

2. John Bresnahan and Jake Sherman, “Lawmakers, Aides May Get Obamacare Exemption,” Politico, April 24, 2013, http://www.politico.com/
story/2013/04 /obamacare-exemption-lawmakers-aides-90610.html (accessed July 25, 2013).

3. EzraKlein,” No, Congress Isn't Trying to Exempt Itself from Obamacare,” The Washington Post, Wonkblog, April 25, 2013, http:/www.
washingtonpost.com/blogs/wonkblog/wp/2013/04/25/no-congress-isnt-trying-to-exempt-itself-from-obamacare (accessed July 25, 2013).

4.  Robert Pear, "Baffled by Health Plan? So Are Some Lawmakers,” The New York Times, April 12, 2010, http://www.nytimes.com/2010/04/13/

us/politics/13health.html?_r=0 (accessed July 25, 2013).

5. Robert E. Moffit, “Side Effects: Congress Regulates Themselves Out of Coverage,” The Heritage Foundation, The Foundry, April 21, 2010,
http://blog.heritage.org/2010/04/21/side-effects-congress-regulates-themselves--out-of-coverage/, and Robert E. Moffit, “The Prospects
for Ending Obamacare: Learning from Health Policy History,” Heritage Foundation Backgrounder No. 2424, June 21, 2010, p. 5.
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In some places, current law states that provisions
applicable to the employees of one branch also apply
to employees of one or both of the other two branch-
es. That is the case with the Federal Employees
Health Benefits Program (FEHBP), which is oper-
ated by the federal Office of Personnel Management
(OPM) in accordance with the provisions of Title 5,
Chapter 89, of the Code. While the FEHBP provides
employer-sponsored health coverage principally
to civilian executive branch employees, the statute
defines those individuals considered federal gov-
ernment employees for purposes of participating
in the FEHBP to include Members of Congress, fed-
eral judges, and other legislative and judicial branch
employees.® Thus, Members of Congress and all leg-
islative branch employees currently receive their
health insurance coverage through the FEHBP.

The FEHBP operates as an employer defined-
contribution plan, meaning that the employees pick
the coverage they prefer from a menu of competing
insurance policies and their employer (in this case
the federal government) contributes an amount
toward the premium. In the FEHBP, the employer
contribution is set at 75 percent of the premium, up
to a maximum dollar amount that is calculated and
annually updated according to a formula. For 2013,
the maximum FEHBP contribution amounts are
$413.49 per month ($4,966.80 per year) for self-only
coverage and $920.73 per month ($10,048.76 per
year) for family coverage.”

Under the tax code, FEHBP contributions toward
the cost of health care coverage are treated as tax-
free income to employees—the same generous tax
break enjoyed by all other Americans with employ-
er-sponsored health insurance.

How Congress Repealed
Its Own Coverage

Congress has a long and undistinguished history
of exempting itself from the laws it imposes on other
Americans, particularly in health care policy.? At the

BOX1

The Affordable Health Choices Act

S.1679§143

SEC.143. FREEDOM NOT TO PARTICIPATE IN
FEDERAL HEALTH INSURANCE PROGRAMS.

(a) REQUIREMENT.—Notwithstanding any
other provision of law, on the date of enact-
ment of this Act, all Members of Congress
and congressional staff shall enroll in a Federal
health insurance program—

(1) created under this Act (or an amendment
made by this Act); or

(2) offered through a Gateway established
under this Act (or an amendment made by
this Act).

(b) DEFINITIONS.—In this section:

(1) MEMBER OF CONGRESS.—The term
“Member of Congress” means any member of
the House of Representatives or the Senate.

(2) CONGRESSIONAL STAFF.—The term
“congressional staff” means all full-time and
part-time employees employed by the official
office of a Member of Congress, whether in
Washington, DC or outside of Washington,
DC.

same time, various health care proposals, in and out
of Congress, are sometimes framed—often errone-
ously—as offering the same kind of health care pro-
gram that is enjoyed by Members of Congress.

In 2009, during the long and bitter congressional
debate over the Obama Administration’s health care
proposal, House and Senate committees addressed
and disposed of numerous issues before the full
Congress enacted, and the President signed into law,
the mammoth Patient Protection and Affordable
Care Act.

6. 5U.S. Code § 8901, cross-referenced to 5 U.S. Code § 2104, 2105, 2106, and 2107. Active duty members of the armed forces and their
dependents are not covered by the FEHBP, but instead receive health benefits through a separate program under Title 10, Chapter 55 of the

U.S. Code.

7. U.S. Office of Personnel Management, “Healthcare Plan Information: Premiums,” http://www.opm.gov/healthcare-insurance/healthcare/plan-

information/premiums/ (accessed July 25, 2013).

8.  For an overview of previous health care reform bills that exempt Congress, see Robert E. Moffit, “Congress and the Taxpayers: A Double
Standard on Health Care Reform?"” Heritage Foundation Issue Bulletin, No. 174, April 16, 1992, http://www.heritage.org/research/
reports/1992/04 /congress-and-the-taxpayers-a-double-standard-on-health-care-reform.
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BOX 2

America's Healthy Future Act
S.1796 $ 1101(3)

EXCHANGE.—

benefit program under such chapter.

adjusted for age; and

Representatives.

(3) MEMBERS OF CONGRESS AND CONGRESSIONAL STAFF REQUIRED TO PARTICIPATE IN

(A) IN GENERAL.—Notwithstanding chapter 89 of title 5, United States Code, or any provision of this title—

(i) each Member of Congress and Congressional employee shall be treated as a qualified individual
entitled to the right under this paragraph to enroll in a qualified health benefits plan in the individual
market offered through an exchange in the State in which the Member or employee resides; and

(ii) any employer contribution under such chapter on behalf of the Member or employee may be paid
only to the offeror of a qualified health benefits plan in which the Member or employee enrolled in
through such exchange and not to the offeror of a plan offered through the Federal employees health

(B) PAYMENTS BY FEDERAL GOVERNMENT.—The Secretary, in consultation with the Director of the
Office of Personnel Management, shall establish procedures under which—

(i) the employer contributions on behalf of a Member or Congressional employee are actuarially

(ii) the employer contributions may be made directly to an exchange for payment to an offeror.

(C) CONGRESSIONAL EMPLOYEE.—In this paragraph, the term “Congressional employee” means
an employee whose pay is disbursed by the Secretary of the Senate or the Clerk of the House of

Before final enactment, the impact of the health
law on Congress surfaced in the form of several
key amendments. On October 28, 2009, the House
Ways and Means Committee debated the House ver-
sion of the legislation, which included the creation
of a national “public plan” to compete against pri-
vate health insurance. Representative Dean Heller
(R-NV) offered an amendment that would have
required Members of Congress to enroll in such a
newly created “public plan” and give up their FEHBP
coverage. Heller’s amendment failed, mostly along
party lines, with 21 House Democrats voting “no.”®
The House bill, however, was not the legislation ulti-
mately signed into law. The Senate produced the ver-
sion that became law.

The Senate Health, Education, Labor and
Pensions (HELP) Committee spent 13 days in late
June and early July 2009 amending, or “marking up,”

the committee’s draft health care bill. Among the
hundreds of amendments offered was Amendment
226, by Senator Tom Coburn (R-OK), to require that
Members of Congress and congressional staff enroll
in one of the new health insurance programs creat-
ed by the bill. On July 14, the committee agreed to
Amendment 226 by a vote of 12 to 11. The language
of that amendment appeared as Section 143 in the
final bill reported by the HELP Committee to the
full Senate—S. 1679, the Affordable Health Choices
Act. (See Box 1.)

In late September 2009, the Senate Finance
Committee marked up its own version of compre-
hensive health care legislation. The proposal con-
sidered by the Finance Committee did not con-
sist of legislative text, but was a document more
accurately described as a 223-page, detailed con-
cept paper.!° Senators on the committee filed over

9.  Robert E. Moffit, “The House Health Bill: The House Ways and Means Amendments,” The Heritage Foundation, The Foundry, October 28,
2009, http://blog.heritage.org/2009/10/28/the-house-health-bill-the-house-ways-and-means-amendments/.

10. U.S. Senate Committee on Finance, Chairman’s Mark: America’s Healthy Future Act of 2009, September 22, 2009, http://finance.senate.gov/
download/?id=a2b7dd18-544f-4798-917e-2b1251f92abb (accessed July 25, 2013).
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BOX 3

Senator Reid's Amendment
H.R. 3590 $1312(d)(3)(D)
(Enacted as Public Law 111-148)

health plans that are—

(i) DEFINITIONS—In this section:

Representatives or the Senate.

outside of Washington, DC.

(D) MEMBERS OF CONGRESS IN THE EXCHANGE—

(i) REQUIREMENT.—Notwithstanding any other provision of law, after the effective date of this subtitle,
the only health plans that the Federal Government may make available to Members of Congress and
congressional staff with respect to their service as a Member of Congress or congressional staff shall be

(1) created under this Act (or an amendment made by this Act); or
(1) offered through an Exchange established under this Act (or an amendment made by this Act).

(1) MEMBER OF CONGRESS—The term “Member of Congress” means any member of the House of

(I1) CONGRESSIONAL STAFF—The term “congressional staff” means all full-time and part-time
employees employed by the official office of a Member of Congress, whether in Washington, DC or

550 amendments, in similar form, one of which
was Amendment 328, offered by Senator Charles
Grassley (R-TA), which read:

Enrollment by Members of Congress and
Congressional Employees. Notwithstanding
any other provision of law, beginning July 1, 2013,
Members of Congress and congressional employ-
ees would be required to use their employer con-
tribution (adjusted for age rating) to purchase
coverage through a state-based exchange, rather
than using the traditional Federal Employees
Health Benefits Plan (FEHBP).!!

On September 29, 2009, the committee agreed
to Amendment 328, “without objection.”? Two days
later, the committee finished its mark-up and leg-
islative drafters began turning the amended con-
cept paper into legislative text. The final bill was

reported to the full Senate as S. 1796, America’s
Healthy Future Act of 2009, on October 19, 2009.
Section 1101 of the act included a subsection setting
forth Senator Grassley’s amendment in legislative
language. (See Box 2.)

Over the next 30 days, Senate Majority Leader
Harry Reid (D-NV) fashioned a new bill that was
largely an amalgam of the two complex bills report-
ed by the Finance and HELP Committees. To cir-
cumvent the constitutional requirement that all
revenue-raising bills originate in the House of
Representatives, Senator Reid crafted his bill as an
amendment to a House-passed bill, H.R. 3590. The
House bill was a measure to modify the first-time-
homebuyers credit for members of the Armed Forces.
Senator Reid’s amendment replaced all the original
House language with the Senate health care provi-
sions and renamed the bill the Patient Protection
and Affordable Care Act.'

U.S. Senate Committee on Finance, Chairman’s Mark: America’s Healthy Future Act of 2009, (Amended), p. 20, http://hearthebill.net/100209_
Americas_Healthy_Future_Act_AMENDED.pdf (accessed July 25, 2013). The effective date of July 1, 2013, included in this amendment was
consistent with other provisions in the Chairman’s Mark that required the exchanges to be operational by that date. That same effective date
appears in S. 1796, which was subsequently drafted based on the amended Chairman’s Mark.

U.S. Senate Committee on Finance, “Results of Executive Session: America’s Healthy Future Act of 2009,” September 22, 2009, http:/www.
finance.senate.gov/imo/media/doc/102009%20America’'s%20Healthy%20Future%20Act%20Markup%20Results.pdf (accessed July 25,
2013).

U.S. Constitution, Article |, Section 7.
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BOX 4
Senator Grassley's Amendment
Senate Amendment 3178

CONGRESSIONAL STAFF IN THE EXCHANGE.—

title—

State in which the individual resides; and

who—

(relating to the Executive Schedule);

5, United States Code; or

Regulations.

Representatives.

On page 156, beginning with line 4, strike all through page 157, line 7, and insert the following:
(D) PRESIDENT, VICE PRESIDENT, MEMBERS OF CONGRESS, POLITICAL APPOINTEES, AND

(i) IN GENERAL.—Notwithstanding chapter 89 of title 5, United States Code, or any provision of this

(1) the President, Vice President, each Member of Congress, each political appointee, and each
Congressional employee shall be treated as a qualified individual entitled to the right under this para-
graph to enroll in a qualified health plan in the individual market offered through an Exchange in the

(1) any employer contribution under such chapter on behalf of the President, Vice President, any
Member of Congress, any political appointee, and any Congressional employee may be paid only to the
issuer of a qualified health plan in which the individual enrolled in through such Exchange and not to the
issuer of a plan offered through the Federal employees health benefit program under such chapter.
(i) PAYMENTS BY FEDERAL GOVERNMENT.—The Secretary, in consultation with the Director of the
Office of Personnel Management, shall establish procedures under which—
(1) the employer contributions under such chapter on behalf of the President, Vice President, and each
political appointee are determined and actuarially adjusted for age; and
(1) the employer contributions may be made directly to an Exchange for payment to an issuer.
(iii) POLITICAL APPOINTEE.—In this subparagraph, the term “political appointee” means any individual

(1) is employed in a position described under sections 5312 through 5316 of title 5, United States Code,

(1) is a limited term appointee, limited emergency appointee, or noncareer appointee in the Senior
Executive Service, as defined under paragraphs (5), (6), and (7), respectively, of section 3132(a) of title

(l11) is employed in a position in the executive branch of the Government of a confidential or policy-
determining character under schedule C of subpart C of part 213 of title 5 of the Code of Federal

(iv) CONGRESSIONAL EMPLOYEE.—In this subparagraph, the term “Congressional employee” means
an employee whose pay is disbursed by the Secretary of the Senate or the Clerk of the House of

Senator Reid included language in his bill, in
Section 1312(d)(3)(D), similar to that in the HELP
Committee bill. (See Box 3.) The language in Section
1312 remained unchanged through the remainder
of the legislative process—despite two subsequent
attempts by Senator Grassley to amend it—and the
provision was signed into law by President Obama

on March 23, 2010, as part of the final version of H.R.

3590.

On December 11, 2009, during the Senate floor
debate on Senator Reid’s version of H.R. 3590,
Senator Grassley submitted Senate Amendment
3178 to replace the language in Section
1312(d)(3)(D) with thelanguage from Section 1101(3)
of S. 1796. He expanded the scope of his amend-
ment to apply to the President, Vice President, and
all executive branch political employees. (See Box
4.)14

14. Congressional Record, U.S. Senate, Vol. 155, No. 186 (December 11, 2009), p. S13043, http://www.gpo.gov/fdsys/pkg/CREC-2009-12-11/pdf/

CREC-2009-12-11-pt1-PgS13039.pdf (accessed July 25, 2013).
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The Senate debate on Majority Leader Reid’s ver-
sion of the bill stretched into the Christmas season.
On December 23,2009, the Senate adopted, by avote
of 60 to 39, a cloture motion to end debate on Reid’s
bill. The next day, on Christmas Eve, the Senate
voted, also 60 to 39, in favor of final passage. As a
result, the Senate never voted on Senator Grassley’s
Amendment 3178, or on numerous other still-pend-
ing amendments.

The Senate had one more opportunity to change
the language in Section 1312(d)(3)(D). On March
23, 2010, the Senate received another bill from the
House, H.R. 4872, the Health Care and Education
Reconciliation Act of 2010, which consisted of fur-
ther amendments to the final version of H.R. 3590
that the President had just signed into law. The
Senate then recommenced debate on this second
installment of the health care legislation.

The next day, Senator Grassley filed Senate
Amendment 3564 to H.R. 4872, containing language
identical to that of his earlier Senate Amendment
3178."> It would have applied to the President,
his cabinet, and political appointees, and would
have allowed those officials, as well as Members
of Congress and their staffs, to use their FEHBP
employer contributions to buy coverage through an
exchange. The Grassley amendment was defeated on
a procedural motion by a vote of 56 to 43.1

Following enactment, the Office of the Law
Revision Counsel codified Section 1312 into Title
42 of the U.S. Code—which deals with “The Public
Health and Welfare,” and is administered by the
Department of Health and Human Services (HHS).”

Four Key Points of Legal Ambiguity

A comparison of the provision’s final language
with the alternative language of S. 1796 and Senator
Grassley’s defeated floor amendments highlights

four key points on which this provision of the Patient
Protection and Affordable Care Act is ambiguous.
Specifically:

1. Applicability. While S. 1796 and the Grassley
amendments applied the requirement to any
employee “whose pay is disbursed by the Secretary
of the Senate or the Clerk of the House of Repre-
sentatives,” the enacted language applies it to con-
gressional staff “employed by the official office of a
Member of Congress.” Thus, the enacted provision
could be interpreted as applying only to staff work-
ing in the personal offices of Members of Congress,
in either Washington or their home state.

The imprecision of the language, say attorneys at
the Congressional Research Service (CRS), raised
the crucial question about whether the law would
apply to staff members who work on congressio-
nal committees, or in the leadership offices, such
as those of the House Speaker and Senate Majority
Leader." In terms of simple equity, this is a salient
issue. As noted by a reporter for The Washington
Post, “The vast majority of Capitol Hill staffers are
assigned to personal offices, but committee and
leadership staff are among the most powerful.”*

2. Enrollment in exchanges. While S.1796 and the
Grassley amendments clearly stipulated enroll-
ment in the new exchanges by Members of Con-
gress and congressional employees, the enacted
language is vaguer, stating that “the only health
plans that the Federal Government may make
available to Members of Congress and congres-
sional staff” are those offered in the exchanges.

The provision is also silent on whether the appli-
cable exchange will be the one in Washington,

15.  Congressional Record, U.S. Senate, Vol. 156, No. 46 (March 23, 2010), p. S1860, http://www.gpo.gov/fdsys/pkg/CREC-2010-03-23/pdf/CREC-

2010-03-23-pt1-PgS1821-6.pdf (accessed July 25, 2013).

16. Congressional Record, U.S. Senate, Vol. 156, No. 47 (March 24, 2010), p. S1996, http://www.gpo.gov/fdsys/pkg/CREC-2010-03-24/pdf/CREC-

2010-03-24-pt1-PgS1923-9.pdf (accessed July 25, 2013).
17. 42 U.S. Code §18032(d)(3)(D).

18. Jennifer A. Staman et al., “Analysis of Section 1312(d)(3)(D) of Public Law No. 111-148, The Patient Protection and Affordable Care Act, and its
Potential Impact on Members of Congress and Congressional Staff,” Congressional Research Service Congressional Distribution Memorandum,
April 2, 2010, http://www.coburn.senate.gov/public/index.cfm?a=Files.Serve&File_id=045cebde-13b7-40d6-b5d5-2fddbdc64704 (accessed

July 25, 2013).

19. Jerry Markon, "Problem Over Health Coverage for Capitol Hill Is Resolved,” The Washington Post, April 21, 2010, http://www.washingtonpost.
com/wp-dyn/content/article/2010/04/20/AR2010042005163.html (accessed July 25, 2013).
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D.C.,, or the one in a Member’s home state. The
answer has both practical and political impli-
cations. If the answer is the Washington, D.C.,
exchange, Members would be vulnerable to pub-
lic criticism that they are “out of touch” with
their constituents. If the answer is the home state
exchanges, Members will be covered by the differ-
ent “essential benefits” packages in their respec-
tive states, further highlighting and personaliz-
ing the discriminatory effects of HHS’s essential
benefits rules.?® Yet a third option—allowing each
Member to choose in which exchange to partici-
pate—could open them to the charge that they
are receiving special treatment not available to
their constituents. This uncertainty also affects
any congressional staffers who work primarily in
Washington but maintain their legal residency in
their home state.

. Coverage subsidy. On the crucial question of

whether Members of Congress and their staff
will continue to receive the employer contribu-
tion toward the cost of their coverage provided
to other federal government employees, S. 1796
and the Grassley amendments are clear that they
would—while the enacted language makes no
such provision.

. Implementation authority. While S. 1796 and

the Grassley amendments specified that HHS
and OPM would coordinate the administration
of the provision, the enacted language makes no
such provision, and the Office of the Law Revision
Counsel codified the provision into Title 42 of the
U.S. Code administered by HHS. Thus, HHS is
responsible for implementing the terms and condi-
tions of congressional and staff enrollment in the
exchanges and appears to also be responsible for
issuing regulations defining the term “Members of
Congress” and setting forth which congressional
staffers are also subject to the requirement.

Yet More Ambiguity

Legislative attorneys at the Congressional
Research Service analyzed those key points of ambi-
guity—and identified several more, all of which they
detailed in an April 2, 2010, memo to Congress.* The
additional ambiguities that the CRS identified are:

Effective Date. The CRS memo noted that

“Section 1312(d)(3)(D) specifies that the section
becomes effective ‘after the effective date of this
subtitle,” i.e., subtitle D of Title I of PPACA. However,
given that there is no effective date applicable to the
subtitle, uncertainty exists as to when § 1312(d)(3)
(D) takes effect.” The CRS attorneys offered two pos-
sible interpretations; the first being that the provi-
sion took effect upon enactment, and the alternative
being that the provision takes effect when the new
exchanges open for enrollment. OPM subsequently
adopted the second interpretation, thus permitting
Members of Congress and congressional staff to con-
tinue to participate in the FEHBP through the end of
the 2013 plan year.**

Applicability to Delegates to the House of
Representatives. The CRS memo noted that the
provision applies to “Members of Congress,” but
does not define that term. Thus, it is unclear wheth-
er the requirement also applies to the Resident
Commissioner of Puerto Rico, and the delegates
from Guam, American Samoa, the U.S. Virgin
Islands, the Northern Mariana Islands, and the
District of Columbia. The report cites other stat-
utes that define the terms “Members of Congress”
or “Member of the House of Representatives” to
explicitly include delegates and the Resident
Commissioner of Puerto Rico. One such definition
is in Title 5, Section 2106, which is the basis for
their eligibility for coverage under FEHBP: “For the
purpose of this title, Member of Congress’ means
the Vice President, a member of the Senate or the
House of Representatives, a Delegate to the House
of Representatives, and the Resident Commissioner
from Puerto Rico.”>® CRS notes that the “Supreme
Court has recognized that the failure by Congress

20.

21.

22.

23.

Edmund F. Haislmaier and Alyene Senger, “Obamacare’s Essential Benefits Regulation Creates Disparities Among States,” Heritage
Foundation Issue Brief No. 3907, April 10, 2013, http://thf_media.s3.amazonaws.com/2013/pdf/ib3907.pdf.

Staman et al., “Analysis of Section 1312(d)(3)(D) of Public Law No. 111-148."

Letters to House Speaker Nancy Pelosi and Senate Majority Leader Harry Reid from John Berry, Director of the Office of Personnel
Management, April 16, 2010, http://media.npr.org/assets/blogs/health/images/2010/04/Pelosi-Reid%200n%20FEHB%20coverage.pdf

(accessed July 25, 2013).
5U.S.C. § 2106.
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to use terms of art or specific statutory language
that is normally used for certain purposes can be
evidence that Congress intended a different result
to apply.”

Applicability to Nontraditional Congression-
al Employment Arrangements. As noted, there is
considerable uncertainty with respect to which con-
gressional employees are subject to the provision’s
requirement, a point that was also addressed at length
in the CRS memo. In that regard, the CRS attorneys
identified further ambiguity as to the applicability of
the provision to “shared staff.” A narrow interpreta-
tion could mean that a shared staffer who works for
the personal offices of two Members would be treated
differently than one who works for both the personal
office of a Member and a committee. The CRS memo
also noted similar uncertainty with respect to the
provision’s application to other, nontraditional con-
gressional employment, including contractors, con-
sultants, congressional fellows, detailees (executive
or judicial branch employees “detailed” to work for a
congressional committee), and annuitants (congres-
sional employees who previously worked for the exec-
utive or judicial branch and are entitled to FEHBP
retiree coverage based on their prior service).

Conflict with “Preservation of Existing
Coverage” Provision. Another issue flagged in
the CRS memo is that this provision conflicts with
Section 1251(a) of the PPACA, which states: “Nothing
in this Act (or an amendment made by this Act) shall
be construed to require that an individual termi-
nate coverage under a group health plan or health
insurance coverage in which such individual was
enrolled on the date of enactment of this Act.” Yet,
that provision appears to directly conflict with the
requirement in Section 1312(d)(3)(D) that Members
of Congress and certain congressional staff be
offered only plans available in the exchanges. How
the courts might rule on this conflict is highly uncer-
tain as both of the conflicting provisions are pref-
aced by language asserting their primacy over other
provisions. Section 1251(a) begins with the phrase

“[n]othing in this Act (or an amendment made by this
Act) shall be construed,” while Section 1312(d)(3)
(D) begins with the phrase “[nJotwithstanding any
other provision of law.”

Facing Loss of Coverage
Under the PPACA, public-sector and private-sec-
tor workers who lose their employer coverage can

purchase standardized coverage in the newly cre-
ated health insurance exchanges. But by losing their
employer coverage, they also lose the associated—
tax-free—employer subsidy for that coverage.

The effect of that shift will be mitigated some-
what for private-sector workers, whose compensa-
tion arrangements are governed by the economics
of competitive labor markets. If a private employer
drops coverage, he has a strong incentive to convert
the funds he previously contributed to his employee
health plan into higher cash wages for his workers.
Otherwise, he risks losing employees to firms offering
higher compensation for equivalent jobs. Labor eco-
nomics holds that the conversion rate will be close to
dollar for dollar. That is because what matters to the
employer is the total amount of a worker’s compensa-
tion, not the relative size of the different compensa-
tion components—meaning the portion paid in cash
wages versus the portions paid in the form of fringe
benefits, such a health insurance or retirement plans.

However, pay and benefits of public-sector work-
ersare setinlaw. Thus, for agovernment to “cash out”
its employees’ health coverage, the applicable stat-
ute governing pay rates must be amended to permit
an equivalent increase in cash wages. In the case of
Members of Congress and congressional staff subject
to Section 1312(d)(3)(D), unless Congress otherwise
acts to increase their cash wages, their total com-
pensation will effectively be reduced by the amount
of the lost FEHBP subsidy—up to $4,966.80 per year
for those with self-only coverage, or $10,048.76 per
year for those with family coverage.

Thus, depending on their pay levels and current
health plan choices, congressional staffers could
easily face reductions in total compensation of as
much as 25 percent if they lose the FEHBP subsidy
without receiving equivalent wage increases. For
example, in the case of a legislative aide to a House
Member earning the average annual salary for that
position (about $49,000) and enrolled in self-only
coverage, the loss of the maximum FEHBP contribu-
tion represents a 9.2 percent reduction in total com-
pensation. In contrast, in the case of a staff assistant
earning the average annual salary for that position
(about $31,000) and enrolled in family coverage, the
loss of the maximum FEHBP contribution repre-
sents a 24.4 percent reduction in total compensation.

While the PPACA does provide new subsidies for
coverage purchased through the exchanges, eligi-
bility for those subsidies is restricted to set income
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ranges. The law provides that only individuals with
household incomes between 100 percent and 400
percent of the federal poverty level qualify for feder-
al premium subsidies in the exchanges. For 2013, the
dollar amounts for those income ranges are $11,490
to $45,960 for a single individual and $23,550 to
$94,200 for a family of four.

Obviously, with an annual salary of $174,000, no
Member of the House or Senate will be eligible for a
premium subsidy in an exchange. Most senior con-
gressional staffers also have incomes too high to
qualify for subsidies, though it is likely that many
lower-paid junior staffers will be eligible for subsi-
dies.?* Presumably, any very low paid staff member
who qualifies for Medicaid in his or her state of resi-
dence would receive Medicaid coverage instead of
subsidized exchange coverage.

There is yet a further complication for many con-
gressional staffers. Even if they meet the income test
for the new exchange subsidies, their access to those
subsidies depends on the outcome of two pending
lawsuits. The plaintiffs in the two cases argue that
the PPACA authorizes payment of the subsidies for
coverage offered only in state-established exchang-
es—not in the “federally facilitated” exchanges set
up by HHS (in states that either failed or refused
to create their own exchanges).?> Should the courts
rule in favor of the plaintiffs, it would mean that
the subsidies would not be available to otherwise
eligible congressional staff in states with federally
facilitated exchanges. Under that scenario, congres-
sional staff residing in states with state-established
exchanges (including Maryland and the District of
Columbia) would receive subsidies, while those liv-
ing in states with exchanges run by the federal gov-
ernment (including Virginia) would not.

The False Hope of an
Administrative Escape

Representative Henry Waxman (D-CA), a key
architect of the PPACA, says that the PPACA man-
dates the federal government to subsidize health
plans obtained through the insurance exchanges,
and that there will be no additional cost to lawmak-
ers or their staff.?®¢ However, many other Members
are not so confident. Senator Richard Burr (R-
NC) thinks that the health law will be a “disas-
ter” for many younger staff members, who make
up about 30 percent of the Senate workforce.?”
Representative John Larson (D-CT) is hoping the
problem will be resolved: “If not, I think we should
begin an immediate amicus brief to say, ‘Listen,
this is simply not fair to these employees.... They
are federal employees.””2®

In short, Members and congressional staff are
hoping that the Office of Personnel Management
will somehow find a way to pay the FEHBP contri-
bution to exchange plans. Once more, as reported by
Politico,

[tlhere have been many options for fixing the
problem discussed throughout the year, includ-
ing administrative fixes and legislative tweaks.
One scenario seen as likely on Capitol Hill would
have OPM simply decide that the government
could still subsidize insurance on the exchanges.
“The leadership has assured members that fixing
this issue is a top priority,” said one Democratic
leadership aide. “This issue must be fixed by
administrative action in order that the flawed
Grassley Amendment’s spirit is honored and all
staff and members are treated the same.”?

24. Based on a 2010 House Compensation Study, the average annual salary for a chief of staff in the House of Representatives is $134,307; a
district director earns $85,779; a legislative director earns $84,273; and a senior Legislative aide earns $61,622. ICF International, “2010
House Compensation Study: Guide for the 112th Congress,” http://assets.sunlightfoundation.com.s3.amazonaws.com/policy/staff%20

salary/2010_house_compensation_study.pdf (accessed July 25, 2013).

25. "Plaintiffs' Motion for Summary Judgment,” Halbig v. Sebelius, U.S. District Court for the District of Columbia, Case No. Civ. No. 13-623, June
6, 2013, http://legalnewsline.com/wp-content/uploads/2013/06/carvinmotion.pdf (accessed July 29, 2013), and "Amended Complaint for
Declaratory and Injunctive Relief,” Oklahoma v. Sebelius, U.S. District Court for the Eastern District of Oklahoma, Case No. CIV-11-030-RAW,
September 19, 2012, http:/www.oag.state.ok.us/oagweb.nsf/0/ac5276feb11b775586257a7e00617025/$FILE/Amended%20Complaint%20

(File%20Stamped).pdf (accessed July 29, 2013).

26. Bresnahan and Sherman, “Lawmakers, Aides May Get Obamacare Exemption.”

27. Ibid.

28. Anna Palmer and Jake Sherman, “Obamacare? We Were Just Leaving..." Politico, June 13, 2013, http://www.politico.com/story/2013/06/
obamacare-lawmakers-health-insurance-92691.html (accessed July 25, 2013).

29. Ibid.
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Aside from the fact that Senator Grassley’s
amendment was never enacted—and would actu-
ally have avoided the problem had it been adopted
instead—congressional faith in any administrative

“fix” is misplaced: There does not seem to be any way
that OPM can rescue Members of Congress and their
staffs.

OPM administers the FEHBP under Chapter 89
of Title 5 of the U.S. Code, and Section 8902 autho-
rizes OPM to contract with “qualified” carriers and
plan sponsors to offer health benefits plans for “uni-
form” (and renewable) one-year contracts. That sec-
tion also confers on OPM the authority to negotiate
a “detailed statement of benefits” (including defini-
tions, limitations, and exclusions) with respect to
each such contract, and sets other contracting guide-
lines that OPM must follow, including specifying
that the rates charged be “consistent with the low-
est schedule of basic rates generally charged for new
group health benefit plansissued to large employers,”
and that adjustment to rates at renewal be “consis-
tent with the general practice of carriers which issue
group health benefit plans to large employers.”3°

Under 5 U.S.C. § 8906, OPM is directed to calcu-
late the amounts of the government and employee
shares of the costs of each enrollment in a health
benefits plan under Chapter 89 and authorizes the
employing agency to pay the government’s share per
enrollment. Nowhere in Title 5 is OPM given author-
ity to pay for an enrollment in a plan not “under this
chapter” (Chapter 89)—that is, to pay the govern-
ment contribution to a plan that is not one of the
plans contracted for by OPM.

However, Section 1312(d)(3)(D) of the PPACA
stipulates that, as of January 1, 2014, the only
health insurance plans that Members of Congress
and their staffs can be offered are health insur-
ance plans “offered through an Exchange estab-
lished under this Act.” Those plans are something
other than OPM-negotiated plans contracted for by
OPM. Furthermore, the rate and benefit require-
ments for exchange plans—which are individual
plans, not large employer group plans—are differ-
ent than those specified for FEHBP plans in 5 U.S.C.
§ 8902, and thus, exchange plans will not meet the
standards for participating in FEHBP. Exchange
plans must instead comply with the rate and benefit

requirements set forth in Section 1301 of the PPACA
(42 U.S.C. §18021), which is administered by HHS.
Although OPM centrally negotiates with plan
providers to participate in the FEHBP, the employer
coverage contributions are actually paid on a decen-
tralized basis by each agency from its appropriated
funds. Indeed, as 5 U.S.C. § 8906(f) expressly states:

The Government contribution, and any addi-
tional payments under subsection (e)(3)(A), for
health benefits for an employee shall be paid—

(D in the case of employees generally, from the
appropriation or fund which is used to pay the
employee;

(2) in the case of an elected official, from an
appropriation or fund available for payment of
other salaries of the same office or establishment;

(3) in the case of an employee of the legislative
branch who is paid by the Chief Administrative
Officer of the House of Representatives, from
the applicable accounts of the House of
Representatives; and

(4) in the case of an employee in a leave without
pay status, from the appropriation or fund which
would be used to pay the employee if he were in a
pay status.

The statutory framework makes it clear that
the employer contributions for health benefits for
Members of Congress and their staffs are to be paid
from the “appropriation or fund” that is used to pay
their salaries; they are not paid out of funds appro-
priated to OPM.

Furthermore, there is no provision in Title 41 of
the U.S. Code—which codifies the statutes governing
federal contracting and procurement—that super-
sedes the grants and limitations of OPM’s contract-
ing authority for FEHB plans as set forth in Title 5.

Waiting for Regulations

While the lack of a statutory basis for paying the
FEHBP contribution to exchange plans means that
the Obama Administration cannot fix the issue of

30. 5U.S.C.§8902().
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greatest concern to Congress, there are still a num-
ber of secondary issues raised by Section 1312(d)
@B)(D) on which the Administration must decide,
but for which it has so far not issued interpretive
regulations.

OPM and Retiree Coverage. OPM retains
authority to regulate matters relating to retire-
ment benefits for retired federal workers, including
Members of Congress and congressional staff. OPM
might rule that congressional staffers, who based
on their prior service in the executive or judicial
branch qualify for FEHBP retiree coverage, would
be allowed to remain in FEHBP. However, such
a ruling would conflict with the “notwithstand-
ing” clause at the beginning of Section 1312(d)(3)
(D). Thus, it appears that those annuitants who
are now Members or staff would not be allowed to
remain in FEHBP, but might be, once they ceased to
be Members or staff. The “notwithstanding” clause
of Section 1312(d)(3)(D) appears on its face to strip
away any entitlement that an annuitant who is now a
Member or staff might have to benefits under Title 5.

HHS and Exchange Eligibility and Enroll-
ment. While Members of Congress and their staffs
have been looking to OPM for solutions, it is HHS
that appears to be responsible for administering
Section 1312, and thus resolving its other ambigui-
ties. Specifically, regulations still need to be issued
that

m Clarify in which exchanges Members of Con-
gress are eligible to participate—those in their
home state, the state in which they reside while
Congress is in session (Washington, D.C., Mary-
land, or Virginia), or the Member’s choice;

m Determine whether non-voting delegates to the
House will be treated as “Members of Congress”
subject to the provision; and

m Interpret the statutory phrase “employed by the
official office of a Member of Congress” to delin-
eate which congressional staff are, and are not,
subject to the provision.

Conclusion
Of course, Congress could enact legislative
changes. The problem for Congress, however, is that

adopting any possible legislative solution would now
be viewed by many of their constituents as an act of
self-dealing special treatment. Certainly, Congress
has a long history of employing various legislative
stratagems to “cover its tracks,” and disguise its
intentions, when adopting politically unpopular
laws. But, given the high degree of public attention
now focused on the PPACA’s implementation, any
attempt by Members of Congress to sneak a legisla-
tive fix past their constituents would be risky in the
extreme.

As the legislative history shows, Congress had
numerous opportunities as the PPACA made its way
through the legislative process to ensure the con-
tinuation of FEHBP employer subsidies for health
insurance coverage for Members and staff, and to
treat committee and leadership staffs the same as
Member office staffs. Yet, Congress, with support
from the President, enacted a piece of legislation
that rather starkly requires Members and staff to
either pay for their own health insurance out of their
after-tax incomes, obtain coverage under a spouse’s
plan, or purchase coverage in the new exchanges
(subsidized for those with family incomes that qual-
ify). Furthermore, the provision that Congress did
enact engenders more confusion than clarity with
respect to both its applicability and implementation.

The fact that Members are now surprised and
worried about the implications of the PPACA for
themselves, and profess shock at what they enacted,
leads inescapably to the question, as asked by Robert
Pear of The New York Times: “If they did not know
exactly what they were doing to themselves, did law-
makers who wrote and passed the bill fully grasp the
details of how it would influence the lives of other
Americans?”?%

Inshort, Congress can keep its current health cov-
erage by repealing Section 1312(d)(3)(D). However,
the political price for doing so is that Members of
Congress must repeal the rest of Obamacare as well—
so that their constituents can keep their health plans,
too.
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